


THE ROAD LESS TRAVELLED 





Hutchison v Nelson City Council  
[2014] NZEmpC 117 

1. Plaintiff concerned as to scope of duties 

2. Plaintiff confronted Manager #1 re incident 
of humiliation and undermining 

3. Plaintiff requested by Manager #2 to take 
notes at performance management meeting 
with colleague where she witnessed bullying 
behaviour towards him 

4. Plaintiff became distressed following death of 
colleague whom she empathised with 

 



Hutchison v Nelson City Council 

5. Plaintiff goes on work leave due to emotional 
stress  

6. Plaintiff sends meeting notes in relation to 
ŎƻƭƭŜŀƎǳŜΩǎ ǇŜǊŦƻǊƳŀƴŎŜ ƳŀƴŀƎŜƳŜƴǘ 
meetings from work computer to home email  

7. Plaintiff makes approach to Coroner offering 
information to assist with inquest proceedings 

8. Information forwarded on to Coroner, via 
Police, upon request  

 



Hutchison v Nelson City Council 

9. Mediation initiated by Defendant, ostensibly 
to resolve communication issues between 
Plaintiff and Manager #1 

10.Attempted άŜȄƛǘ ǇŀŎƪŀƎŜέ ƴŜƎƻǘƛŀǘƛƻƴ ōȅ 
Defendant declined by Plaintiff 

11.Disciplinary process commenced  

12.Plaintiff dismissed on basis of performance 
concerns and alleged breach of duty of good 
faith in relation to the emails taken 

 



Hutchison v Nelson City Council 

13.Disciplinary process failed to have sufficient 
regard to factors which caused tƭŀƛƴǘƛŦŦΩǎ 
health issues and whether they were relevant 
to the conduct about which the employer 
was concerned  

14.Forwarding of emails to home address 
amounted to clear breach of confidentiality 
clause  

15.Breaches must be seen in context of 
tƭŀƛƴǘƛŦŦΩǎ distress  

 



Hutchison v Nelson City Council 

16.Could not conclude that serious misconduct 
had occurred 

17.Defendant did not consider s 78 Coroners Act 
in determining whether the Coroner was an 
άŀǳǘƘƻǊƛǎŜŘ ǇŜǊǎƻƴέ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ǘƘŜ 
confidentiality clause 

18.Decision to dismiss beyond that which a fair 
and reasonable employer could make 



Verdict = Unjustified Dismissal! 



Public Exposure ς and then what? 



What now? 





²ŀǘŎƘ ǘƘƛǎ ǎǇŀŎŜ Χ 



ά¢ƘŜ [ŀǿ ƛǎ ŀƴ !ǎǎΗέ 



Barriers to Justice 

1. Mediation requirements 

2. 9ƳǇƭƻȅƳŜƴǘ ƭŀǿȅŜǊǎΩ ŀǘǘƛǘǳŘŜǎ 

3. 9ȄŎŜǎǎƛǾŜ ƭŀǿȅŜǊǎΩ ŦŜŜǎ 

4. Employment Relations Authority 

5. Low Court settlement figures  

6. The Law itself - Calderbank offers 

7. Lack of support ς advocacy 

8. Fear, uncertainty or low self-esteem 

 



1. Mediation 

ÅConfidential (under law) ς penalties for breach 

ÅtǊƻǾƛŘŜǎ ǎŎǊŜŜƴ ǿƘƛŎƘ ŀƭƭƻǿǎ ŦƻǊ άŘƛǊǘȅ ŘŜŀƭǎέ 
to be done in secret, i.e. pay-offs and gagging 
orders 

ÅOften used unethically with an agenda which 
varies significantly from reason/s stated to 
employee 



нΦ 9ƳǇƭƻȅƳŜƴǘ [ŀǿȅŜǊǎΩ !ǘǘƛǘǳŘŜǎ 

ÅPrimary focus to reach a settlement, i.e. a pay- off 
and gagging order, enough to cover their fees 

Åά[ŀǿ {ŎƘƻƻƭ ǘŀǳƎƘǘ ƳŜ ƴƻǘ ǘƻ ōǳȅ ƛƴ ǘƻ ƳŀǘǘŜǊǎ 
ƻŦ ǇǊƛƴŎƛǇƭŜΦέ 

ÅLittle or no regard for well-being of clients 

Åtƭŀȅ άƭŜƎŀƭ ǘŜƴƴƛǎέ ŀǘ ǘƘŜƛǊ ŎƭƛŜƴǘǎΩ ŜȄǇŜƴǎŜ 

ÅAct outside the boundaries of their mandate 

ÅClose ranks when challenged 



3. Excessive Legal Fees 



4. Employment Relations Authority 

1. Statement of Problem challenged by 
Defendant 

2. 9w! 5ŜǘŜǊƳƛƴŀǘƛƻƴ ǎǳǇǇƻǊǘŜŘ 5ŜŦŜƴŘŀƴǘΩǎ 
ŎƘŀƭƭŜƴƎŜ ŎƭŀƛƳƛƴƎ άƛƴǎǳŦŦƛŎƛŜƴǘ ŘŜǘŀƛƭέ 
ǇǊƻǾƛŘŜŘ ƛƴ tƭŀƛƴǘƛŦŦΩǎ ƴƻǘƛŦƛŎŀǘƛƻƴ ƻŦ ƛƴǘŜƴǘ ǘƻ 
raise Personal Grievance 

3. Plaintiff filed application to file Personal 
Grievance action out of time due to 
άŜȄŎŜǇǘƛƻƴŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎέ  

 



Employment Relations Authority 

4. ERA issued second Determination declining 
tƭŀƛƴǘƛŦŦΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ǘƻ ŦƛƭŜ tŜǊǎƻƴŀƭ 
Grievance out of time 

5. Plaintiff successfully challenged ERA second 
Determination through Employment Court. 

6. Delay due to ERA poor decision = 18 months! 



5. Low Court settlement figures 

Average settlement figure = $25K 



6. The Law Itself - Calderbank Offers 


